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188. The second marketing email from JLI was titled “Don’t Take Our Word For It.” The
email promoted JUUL’s mango flavor pods and includes what appear to be quotations from two

five-star reviews of the mango flavor by JUUL customers.

189. Concerned by the marketing materials being sent to the minor, Dr. Jackler reached

out to JLI on July 4, 2018. On July 31, 2018, he wrote to “suggest that your IT team look into the
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fact that rejected under age purchasers are subscribed to JUUL’s marketing emails. Also, under
age individuals can sign up for your newsletter (despite the >21 requirement as there is no age
gate).”

190. Weeks after Dr. Jackler alerted JLI to this problem, and immediately after an exposé
by The Washington Post that detailed Dr. Jackler’s findings,”® JLI employees conducted an
internal analysis to verify his claims. This analysis determined that, as of August 3, 2018, JLI had
approximately 529,000 unique email addresses on its digital marketing list that had never been
age-verified. In contrast, 420,000, or fewer than half, of the email addresses on JLI’s marketing
list represented consumers who had self-identified as at least 21 years of age and had passed age
verification.

191. On August 4, 2018, JLI internally implemented a new policy to “only send any emails
to self-identified 21+ users who have passed the age-verification process.” However, JLI was
careful not to broadcast to any of the “non-AV’d users” that this was a policy change for fear it
could “potentially be picked up by the press.” As Matt David wrote, “Telling non-AV’d users
they need to pass an AV test is a massive red flag to press. Crystal clear we didn’t do it in the
past. Better to frame it as a broader new policy; we can mention other things we’re doing.”
Ultimately, JLI decided to send out messages to the 529,000 email addresses informing them that
JLI had “upgraded our age verification system” to require “the last four digits of your social
security” or an uploaded “image of your government-issued ID.” In response to this message,
only 2,700 consumers attempted age-verification, and of those, only 1,900 passed (0.36% of the
original 529,000).

192. Despite JLI’s representation that it had upgraded its age verification system, JLI was
aware that it was continuing to send marketing and advertising emails to youth who had failed
JLI’s age verification process. In October 2018, a JLI employee reported that one of her test

underage accounts “got a marketing email.” In April 2019, JLI employees discussed a complaint

% Paul, E-cigarette Maker Juul Targeted Teens With False Claims Of Safety, Lawsuit
Claims, The Washington Post (July 30, 2018).

62

Complaint for Permanent Injunction, Civil Penalties, Abatement, and Other Equitable Relief




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

from an underage person who was nevertheless receiving marketing and advertising emails from
JLI.

193. Eadon Jacobs asked that another JLI employee check the account associated with a
particular email address, explaining: “She informed us that she is underage and will contact the
Bletter] B[usiness] B[ureau] if she receives any further communications from us.” Amy Ding,
Digital Product Manager, responded “this person was marked as underage by Compliance, locked
on our end.” The underage person’s JLI account was created in December 2018 and had been
marked as “a Veratad assessment data match second address” with “failure type underage.” The
underage person received emails from the time her JLI account was created in December 2018
until she complained that she would report JLI to the Better Business Bureau at the end of April
2019. Amy Ding pointed out that “Marketing uses a combination of a number of indicators to
determine whether a user is ‘marketable’. Is the issue that she’s receiving e-mails? ... [ don’t see

299

any indication on our side that she was marked as ‘passed A[ge] V[erification].
FIRST CAUSE OF ACTION
(Violations of the STAKE Act, Business & Professions Code § 22958, and Health & Safety
Code § 119405 (repealed): Selling, Giving, Providing, or Furnishing Tobacco Products to
Underage Persons)

194. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

195. California law prohibits selling, giving, providing, or otherwise furnishing electronic
cigarettes and tobacco products to underage persons. Prior to June 9, 2016, Health and Safety
Code section 119405 prohibited the sale or provision of electronic cigarettes to persons under 18
years of age. Effective June 9, 2016, Business & Professions Code section 22958, subdivision
(a)(1), prohibits selling, giving, or furnishing tobacco products, including electronic cigarettes, to
persons under 21 years of age.

196. JUUL products are “Electronic Cigarettes” as defined by Health and Safety Code
section 119405, subdivision (b).
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197. JUUL products are “Tobacco Products” as defined by Business & Professions Code
section 22950.5, subdivision (d)(1).

198. Since June 9, 2016, and continuing to the present, Defendants have sold, given, or
furnished and continue to sell, give, or furnish tobacco products to persons in California under 21
years of age.

199. Between mid-2015 and June 9, 2016, Defendants sold, gave, or furnished electronic
cigarettes to persons in California under 18 years of age.

200. The People request an order assessing civil penalties for each sale, gift, or furnishing
of a tobacco product to a person in California under 21 years of age from June 9, 2016 to the
present pursuant to the schedule in Business and Professions Code section 22958, subdivision
(a)(1).

201. The People request an order assessing a fine for each sale or provision of an
electronic cigarette to a person in California under 18 years of age prior to June 9, 2016 pursuant
to the schedule in Health and Safety Code section 119405, subdivision (c).

SECOND CAUSE OF ACTION
(Violations of the Remote Sales Provisions of the STAKE Act)
(Bus. & Prof. Code § 22963)

202. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

203. California’s STAKE Act, Business & Professions Code section 22963, subdivision
(a), prohibits the remote sale, distribution, or nonsale distribution of tobacco products directly or
indirectly to any person under 21 years of age through the United States Postal Service or through
any other public or private postal or package delivery service.

204. California’s STAKE Act, Business & Professions Code section 22963, subdivision
(b)(1)(A), requires that, before enrolling a person as a customer or distributing or selling, or
engaging in the nonsale distribution of tobacco product, a remote seller of tobacco products must
attempt to match the name, address, and date of birth provided by the individual to information

contained in records in a database of individuals whose age has been verified to be 21 years or
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older by reference to an appropriate database of government records kept by a distributor, a direct
marketing firm, or any other entity.

205. California’s STAKE Act, Business & Professions Code section 22963, subdivision
(b)(1)(B), requires that, if a remote seller of tobacco products is unable to verify that a consumer
is 21 years of age or older based on matching the name, address, and date of birth provided by the
customer to information contained in records in a database of individuals whose age has been
verified to be 21 years or older by reference to an appropriate database of government records
kept by a distributor, a direct marketing firm, or any other entity, the remote seller must require
the consumer to submit an age-verification kit consisting of an attestation signed by the consumer
that he or she is 21 years of age or older and a copy of a valid form of government identification.

206. California’s STAKE Act, Business & Professions Code section 22963, subdivision
(b)(3), requires that a remote seller of tobacco products make a telephone call after 5 p.m. to the
purchaser confirming the order prior to shipping the tobacco products.

207. California’s STAKE Act, Business & Professions Code section 22963, subdivision
(b)(4), prohibits a remote seller of tobacco products from delivering tobacco products to any post
office box.

208. Since June 9, 2016, and continuing to the present, Defendants have engaged in, and
continue to engage in, the remote delivery sale, distribution, and nonsale distribution of tobacco
products to persons in California who were under 21 years of age at the time the remote delivery
sale, distribution, or nonsale distribution was made.

209. Since June 9, 2016, and continuing to the present, Defendants have engaged in the
remote delivery sale, distribution, and nonsale distribution of tobacco products to persons in
California without attempting to match the name, address, and date of birth provided by the
customer to information contained in an appropriate database of government records.

210. Since June 9, 2016, and continuing to the present, Defendants have engaged in the
remote delivery sale, distribution, and nonsale distribution of tobacco products to persons in
California who were not verified as 21 years of age or older by reference to an appropriate

database of government records and who did not submit an age attestation Kkit.
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211. Since June 9, 2016, and continuing until approximately June 20, 2017, Defendants
did not make telephone calls to purchasers in California confirming the order prior to shipping the
tobacco products.

212. Since June 9, 2016, and continuing to the present, Defendants have caused tobacco
products to be delivered to post office boxes in California.

THIRD CAUSE OF ACTION
(Violations of the Privacy Rights for California Minors in the Digital World Law)
(Bus. & Prof. Code § 22580)

213. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

214. The Privacy Rights for California Minors in the Digital World, Business &
Professions Code section 22580, subdivision (b)(1), prohibits an operator of an internet web site
from marketing or advertising tobacco products or electronic cigarettes to a minor under 18 years
of age who resides in California if the marketing or advertising is specifically directed to that
minor based on information specific to that minor.

215. Defendants were “operators” under Business & Professions Code section 22580(f)

because they owned internet web sites including www.juul.com and www.juulvapor.com.

216. Defendants advertised and marketed JUUL products through email marketing and

advertising directly to email addresses associated with minors under age 18.
FOURTH CAUSE OF ACTION
(Violations of the Delivery Sales Provisions of the Cigarette and Tobacco Products Tax
Law)
(Rev. & Tax. Code § 30101.7)

217. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

218. Revenue and Taxation Code section § 30101.7 subsection (d)(2) requires that a

person engaged in the delivery sale of tobacco products to a person in California must obtain and
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maintain any applicable license under Division 8.6 of the Business and Professions Code, as if the
delivery sales occurred entirely within this state.

219. California’s Cigarette and Tobacco Products Licensing Act of 2003, Business &
Professions Code section 22980.2, subdivision (a), prohibits a person or entity to engage in the
business of selling tobacco products in California without a valid license.

220. JUUL products are “tobacco products” within the meaning of Revenue and Taxation
Code section 30121(b) and (c).

221. From January 1, 2017 to August 20, 2019, Defendants engaged in the delivery sales
of tobacco products to persons in California without a California tobacco retailer license.

FIFTH CAUSE OF ACTION
(Public Nuisance)
(Civil Code § 3479, et seq.)

222. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

223. Civil Code section 3479 provides that “[a]nything that is injurious to health ... or is
indecent or offensive to the senses, or an obstruction to the free use of property, so as to interfere
with the comfortable enjoyment of life or property ... is a nuisance.”

224. Civil Code section 3480 defines a “public nuisance” as “one which affects at the same
time an entire community or neighborhood, or any considerable number of persons, although the
extent of the annoyance or damage inflicted upon individuals may be unequal.”

225. Beginning on or around June 1, 2015, and continuing up to the present, Defendants
created a public nuisance in the State of California, including in the County of Los Angeles, by,
among other actions, creating a devastating public health epidemic of nicotine usage among the
youth of California. Defendants created, and continue to create, a condition that is harmful to
human health, harmful to the health of Californians, including the health of residents of the
County of Los Angeles, indecent and offensive to the senses, and obstructs the free use of
property and resources so as to interfere with the comfortable enjoyment of life in violation of

Civil Code sections 3479 and 3480.
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226. The public nuisance, and resulting public health epidemic, caused by Defendants’
conduct, is a direct and proximate contributing cause of the injuries and harms sustained by the
State, the County of Los Angeles, and their citizens.

227. The public nuisance caused by Defendants’ actions is substantial and unreasonable.
Defendants’ actions caused and continue to cause the public nuisance, and the harms of that
public nuisance outweigh any offsetting benefits.

228. Defendants knew or should have known that their marketing of their products was
false and misleading and that their deceptive marketing scheme and other unlawful, unfair, and
fraudulent actions would create or assist in the creation of the public nuisance.

229. Defendants knew that their products are tobacco products and contain nicotine, that
nicotine is highly addictive, and that it is illegal to sell or furnish tobacco products to underage
individuals. Even so, Defendants knowingly and actively marketed their products to youth.
Defendants had knowledge that underage individuals in California were using their products yet
Defendants did not take appropriate corrective or ameliorative actions. Defendants handed out
JUUL products to individuals at sampling events without providing any nicotine warning.

230. The public nuisance created, perpetuated, and maintained by Defendants can be
abated and further reoccurrence of such harm and inconvenience can be prevented.

231. Defendants’ conduct has affected and continues to affect a considerable number of
young people and others in Alameda County, the County of Los Angeles, and throughout the
State of California, including but not limited to:

a. Youth and others in California who have and continue to become addicted to
nicotine due to Defendants’ products.

b. This addiction has caused, is causing, and will continue to cause physical,
sometimes fatal, harm, and mental harm, to those who are addicted and who use tobacco
products.

C. Addicted individuals will require unknown amounts of medical and
preventative care, in the future. This is worsened by the lack of approved tobacco cessation

products for underage individuals.
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d. Public schools throughout California are suffering from increased absenteeism,
classroom disruptions, suspensions, loss of class time for students, increased nurse visits by
students, diversions of and losses of critical funding to school districts, and many other
harms and expenses directly due to Defendants’ actions.

232. Defendants also created a public nuisance through the way in which they disposed of,
and encouraged consumers to dispose of, JUUL waste items, which includes JUUL devices, pods,
and chargers.

233. JUUL pods contain nicotine, which is an acutely hazardous waste. (Cal. Code Regs.
tit. 22, §§ 66260.10 and 66261.33; 40 C.F.R. § 261.33.) Nicotine is a toxic substance which can
be absorbed dermally and is “fatal to humans in low doses.” (Management Standards for
Hazardous Waste Pharmaceuticals and Amendment to the PO75 Listing for Nicotine, 84 Fed.
Reg. 5816, 5822 (Feb. 22, 2019); 40 C.F.R. § 261.11.) For this reason, transportation and
disposal of nicotine waste items is highly regulated. (California Hazardous Waste Control Law,
Health & Saf. Code, § 25100 et seq.) Even “empty” JUUL pods contain nicotine, as not all of the
liquid nicotine is aerosolized before replacement by the user. Furthermore, JUUL devices contain
lithium-ion batteries, which present a danger to public safety because they can self-ignite when
crushed, punctured, ripped, or dropped. Lithium-ion batteries are considered presumptively
hazardous under because of their corrosive, ignitable and reactive characteristics. (CCR, tit. 22,
Appendix X, item 420 Lithium, following section 66261.126.)

234. JLI contributed to the improper disposal of JUUL pods by telling customers both at
sampling events and on JLI’s website to throw away JUUL pods “in a regular trash can.” On
information and belief, JLI likewise facilitated the improper disposal of JUUL waste items by
failing to provide appropriate disposal options at locations in which JUUL products were used,
such as sampling events and JLI’s offices. On information and belief, JLI also improperly
handled and disposed of JUUL waste items, including devices, pods and chargers, which were
returned to JLI as defective. On information and belief, JLI also improperly handled and
disposed of JUUL waste items, prototypes, flavorants, nicotine, and other substances from test

facilities.
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235. The consequences of Defendants’ conduct are not in the public interest.

236. Defendants, and each of them, are liable under California Civil Code sections 3479, et
seq. and Code of Civil Procedure section 731 for creating a public nuisance.

237. Defendants must abate the public nuisance caused by their conduct in marketing,
furnishing and selling their products to underage persons in California, including in the County of
Los Angeles. The People request an order from the Court providing for abatement of
Defendants’ ongoing and future violations of Civil Code sections 3479 and 3480. The People,
through the County Counsel and District Attorney, request abatement of the public nuisance
created by Defendants in the County of Los Angeles pursuant to Section 731 of the Code of Civil
Procedure.

SIXTH CAUSE OF ACTION
(False or Misleading Statements)
(Bus. & Prof. Code § 17500)

238. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

239. From a date unknown to the People and continuing to the present, Defendants have
engaged in and continue to engage in, aided and abetted and continue to aid and abet, and
conspired to and continue to conspire to engage in acts or practices that constitute violations of
Business and Professions Code section 17500 et seq., by making or causing to be made untrue or
misleading statements with the intent to induce members of the public to purchase Defendants’
JUUL products, as described in Paragraphs 1-236. Defendants’ untrue or misleading
representations additionally include, but are not limited to, the following:

a.  Defendants’ marketing and advertising misleadingly promotes JUUL as
presenting a lower risk of tobacco-related disease or as a less harmful alternative to other tobacco
products. Defendants have manufactured, distributed, sold and marketed tobacco products that
are more potent in the delivery of nicotine than combustible cigarettes. Defendants’ mission, as
advertised on their website, is to improve the lives of the world’s one billion adult smokers and to

provide people with a product that will allow them to reduce or eliminate their cigarette
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consumption entirely. JUUL products, however, have not been approved by the Food and Drug
Administration as a smoking cessation product or as a modified risk product.

b.  Defendants falsely informed consumers and the public, including by statements
on their website, that JUUL products did not contain formaldehyde. Despite knowledge of test
results from their own product testing that JUUL products contained and produced formaldehyde,
Defendants continued to make untrue and misleading statements about the production of
formaldehyde.

c.  JLImisled the public into believing that it could dispose of its nicotine-
containing JUUL pods in a regular trash can, in violation of hazardous waste laws.

SEVENTH CAUSE OF ACTION
(Unlawful, Unfair, and Fraudulent Business Practices)
(Bus. & Prof. Code § 17200)

240. The People reallege all paragraphs set forth above and incorporate them by reference
as though they were fully set forth in this cause of action.

241. From a date unknown to the People and continuing to the present, Defendants have
engaged, and continue to engage in, aided and abetted and continue to aid and abet, and conspired
and continue to conspire to, engage in unlawful, unfair, or fraudulent acts or practices, which
constitute unfair competition within the meaning of Section 17200 of the Business and
Professions Code, as described above. Defendants’ acts or practices include, but are not limited
to, the following:

a. Violating Business and Professions Code section 22958 by selling,

distributing and furnishing tobacco products to persons under the age of 21;

b. Violating Health and Safety Code section 119405 by selling and providing

electronic cigarettes to persons under the age of 18;

c. Violating Business and Professions Code section 22963, subdivision (a), by

distributing tobacco products to persons under 21 years of age through the United

States Postal Service or through any other public or private postal or package delivery

service;
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d. Violating Business and Professions Code section 22963, subdivisions
(b)(1)(A) and (B), by distributing tobacco products directly to consumers without
verifying that the person is 21 years old or older by checking name, date of birth, and
address in an appropriate government records database;

e. Violating Business and Professions Code section 22963, subdivision
(b)(1)(B), by distributing tobacco products directly to consumers who were not
verified as 21 years of age or older by reference to an appropriate database of
government records and who did not submit an age attestation kit;

f. Violating Business and Professions Code section 22963, subdivision (b)(3),
by failing to make a telephone call to the consumer after 5 p.m., as required for
remote sales of tobacco products;

g. Violating Business and Professions Code section 22963, subdivision (b)(4),
by delivering tobacco products to post office boxes; by making non-sale distributions
that were not delivered to the recipient’s verified mailing address; and by making
sales that were delivered to addresses that did not match the purchaser’s verified
billing address on the check or credit card used for payment;

h. Violating Business and Professions Code section 22580, subdivision (b)(1),
by directing marketing and advertising for tobacco products and/or electronic
cigarettes to persons under 18 years of age that Defendants had actual knowledge
were under the age of 18 years of age based on information specific to individual
minors;

i.  Violating Taxation and Revenue Code section 30101.7, subdivision (d)(2),
by making delivery sales of tobacco products to consumers in California without
obtaining and maintaining applicable tobacco product licenses;

J- Violating Business and Professions Code section 22980.1, subdivision (b)(1)
by, dating from January 1, 2017, selling tobacco products to retailers in California who are

not are not licensed pursuant to the Cigarette and Tobacco Products Licensing Act of 2003;
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k. Violating business and Professions Code section 22980.2, subdivision (a) by,
between January 1, 2017 and August 20, 2019, engaging in the retail sale of tobacco
products in California without a valid tobacco retail license;

. Violating the Safe Drinking Water and Toxic Enforcement Act of 1986,
Health & Saf. Code, § 25249.6, commonly known as Proposition 65, by failing to
include required warnings about exposure to chemicals linked to cancer, birth defects,
or other reproductive harm;

m. Violating USPS Publication 52, “Hazardous, Restricted, and Perishable
Mail,” which is incorporated by reference in 39 C.F.R. § 113.2, by instructing
consumers to return opened and leaking JUUL pods to JLI via the U.S. Postal Service;

n. Violating Business and Professions Code section 17500 et seq., as alleged in
the Fifth Cause of Action;

o. Unfairly targeting underage youth through marketing campaigns on social
media, offering free products at events and in malls, sponsoring and engaging social
media influencers;

p. Unfairly targeting underage youth through marketing, making JUUL
products appear stylish, flavorful, and trendy, with the knowledge that youth would
likely start using these products; and

q. Unfairly targeting underage youth by marketing dessert and fruit flavors that
appealed to underage youth, such as mango, cool mint, creme brulee, and cucumber.
242. Each and every separate act constitutes an unlawful, unfair, and/or fraudulent

business practice. Each day that the Defendants engaged in each separate unlawful, unfair, and/or
fraudulent act, omission, or practice is a separate and distinct violation of Business and

Professions Code section 17200.
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PRAYER FOR RELIEF
WHEREFORE, the People respectfully request that the Court enter judgment in favor of the

People and against Defendants, jointly and severally, as follows:

1. That pursuant to Code of Civil Procedure section 3494 Defendants be ordered and
enjoined to abate the public nuisance that exists within the State of California;

2. That Defendants, their successors, agents, representatives, employees, assigns and all
persons who act in concert with Defendants be permanently or preliminarily enjoined from
making any untrue or misleading statements in violation of Business and Professions Code
section 17500, including, but not limited to, the untrue or misleading statements alleged in this
Complaint, under the authority of Business and Professions Code section 17535;

3. That Defendants, their successors, agents, representatives, employees, assigns and all
persons who act in concert with Defendants be permanently or preliminarily enjoined from
engaging in unfair competition as defined in Business and Professions Code section 17200,
including, but not limited to, the acts and practices alleged in this Complaint, under the authority
of Business and Professions Code section 17203;

4.  That the Court make such orders or judgments as may be necessary, including
preliminary injunctive and ancillary relief, to prevent the use or employment by any Defendant of
any practice which violates Business and Professions Code section 17500, or which may be
necessary to restore to any person in interest any money or property, real or personal, which may
have been acquired by means of any such practice, under the authority of Business and
Professions Code section 17535;

5. That the Court make such orders or judgments as may be necessary, including
preliminary injunctive and ancillary relief, to prevent the use or employment by any Defendant of
any practice which constitutes unfair competition or as may be necessary to restore to any person
in interest any money or property, real or personal, which may have been acquired by means of

such unfair competition, under the authority of Business and Professions Code section 17203;
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6.  That the Court assess a civil penalty of up to $2,500 against each Defendant for each
violation of Business and Professions Code section 17500, in an amount according to proof,
under the authority of Business and Professions Code section 17536;

7. That the Court assess a civil penalty of up to $2,500 against each Defendant for each
violation of Business and Professions Code section 17200, in an amount according to proof,
under the authority of Business and Professions Code section 17206;

8.  That the Court assess a civil penalty/fine against each Defendant for each violation of
Business and Professions Code section 22958 and Health and Safety Code section 119405
pursuant to the schedules set forth in Business and Professions Code section 22958, subdivision
(a)(1) and Health and Safety Code section 119405, subdivision (c);

9.  That the Court assess civil penalty against each Defendant for each violation of
Business and Professions Code section 22963 pursuant to the schedule of civil penalties in
Business and Professions Code section 22963, subdivision (f);

10. That the People recover their costs of suit, including costs of investigation and
reasonable attorneys’ fees, under Code of Civil Procedure section 1021.8 and other provisions of
law;

11. That the People receive all other relief to which they are legally entitled; and

12.  That the Court award such other relief that it deems just, proper, and equitable.
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Dated: November 18, 2019
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